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ACCOUN T OF A TRYAL 


A * 
H 10 K's H A L L 1786. 


TUESDAY, APRIL 25. 


Wirn OBSERVATIONS UPON THE SAME. 


HE Moment the Defendant appeared at the Bar and before 
any Evidence was given, the Chairman defired to know, whether 
it made any Difference to him to conteſt the Verdict; to which 


the Defendant anſwered, that he conteſted it, in order that he 
might bring an Action for a malicious Proſecution. Upon this, 


the Proſecutor gave Evidence—That he faw the Defendant in com- 
pany with a Woman, near the End of a Court, which Court was at 


very ſmall diſtance from the Defendant's Home; that, upon the 
Proſecutor's approaching very near, the Woman ran away; that 


he reproached the Defendant with his vicious Conduct; who 
immediately ſtruck him one Blow upon the Breaſt ; that he made 


no Reſiſtance, though he had a Stick in his Hand, and that the 


Defendant did not repeat the Blow. He ſwore alſo, that the De- 
fendant Threatened to complain to the Directors of the Pariſh, 
A who 
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who made him a Watchman. On the firſt Queſtion of the croſs- 
Examination, the Chairman infiſted upon Repeating all the Queſ- 
tions himſelf; and accordingly theſe were propoſed : Whether one 
might ſee through the Court, from one end to the other ; and 
whether it was a common Thoroughfare to the Defendant's Home ; 
Whether there was Moonlight; what the Proſecutor had in his 
Hand, and In what part of the Court the Man and Woman 
were. Upon propoſing this laſt Queſtion, which was but the Fifth, 
the Chairman told the Defendant, in theſe words, That he did not 
ſee the Tendency of theſe Queſtions : and, after two or three queſ- 
tions more, again gave the like Interruption. This Conduct which 
was unexpected, and which is perhaps unexampled at the beginning 

of a Tryal, gave Apprehenſions of ſome more violent Interpoſition; 
and extorted therefore from the Defendant a Diſcovery of the Deſign 
and View with which this laſt queſtion was propoſed, accompanied 

however by a Complaint of the hardſhip of being compelled to 
make ſuch diſcovery, and thereby to direct the Proſecutor, whom 
he had before repreſented as carrying on a malicious Proſecution, 
which might be his moſt convenient Anſwer. Very few queſtions 
more paſſed, before the Party who propoſed them was called to, 
by one of the Jury, to deſiſt from his Defence ; which the Juryman 
expreſſed, by telling him, that his Accuſer had fworn to his 
Charge. This confirmed the Apprehenſon conceived from the 
beginning, and induced the Defendant, in ſtead of examining the 
Proſecutor at large, according to the Interrogatories already prepared, 
to confine himſelf to ſuch as were leaft liable to be over-ruled and 
moſt likely to engage the Attention of the Jury; confidering his part 
to be that of a Phyſician, who is to bring a Patient to his Senſes, 
before any Medicine can be adminiſtered. — The Proſecutor delivered 
his Evidence in an opprobrious and impudent manner, ſuch as has 
frequently | 
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frequently drawn upon Witneſſes the Reprehenſion of a Court and 
the Incredulity of a Jury: and, in the courſe of his croſs- examination, 
acknowledged, that he did not prefer his Indictment, till the De- 
fendant had firſt preferred one againſt him; which was for impri- 
ſoning the Defendant Nine hours. The Account he gave in Court 
materially contradicted the Story he told, when he made his firſt 
Information before the Juſtice; and the Court and Jury were ſo 
informed by the Defendant: but this excited no Curioſity in either, 
to know whether he had fo contradicted himſelf or not: and, al- 
though he ſwore, that his Voice could not be heard, in the Still of 
the night, through a Space, which at leaſt Three of the Five which- 
| compoſed the Court, knew to be not more than 100 yards, and 
which was afterwards contradicted by one of the Defendant's Witneſ- 
ſes; this apparent Perjury awakened no Attention in either Court or 
Jury, who ſuffered him to proceed without any Interruption or Dif- 

- countenance. In ſour or five inſtances at the leaſt, he attacked the De- 
fendant's general Character, by charging him with Crimes and dif- 
orderly behaviour entirely foreign to the Subject of the Indiftment : 
but no one Perſon in the Court ſhewed any Diſapprobation or Diſ-. 
pleafure ; notwithſtanding the Defendant remonſtrated to the Chair- 
man and aſſerted the Charges to be falſe. During the croſs-examin- - 
ation, various Attempts were made to engage, if poflible, the Atten- 
tion of the Court to certain Points of the Defence ; the whole of 
- which will hereafter be particularly ſtated. None of theſe Points was 
either allowed or over- ruled; but all of them treated with one uniform, 
contemptuous Silence. The Interpoſition before mentioned to be 

by made a Juryman induced the Defendant to begin his Defence, by 
endeavouring to prove, what was upon no other occaſion ever ne- 


ceflary to be proved, that he had a Right tooffer circumſtantial Evid- 
ence, againſt the fingle Oath of the Accuſer. But to this Poſition and 
to 
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to ſome others which were attempted to be ſtated no Anſwer could 
be obtained, that his Argument was either right or wrong. On 
the contrary, all his Judges appeared perfectly inattentive to the 
buſineſs before them, and two of them were employed in Whiſper- 
ing together, to make that Inattention ſtill plainer. The Defendant, 
upon this, turned his back upon the Court, as upon Perſons not 
worthy that Reaſon ſhould be addreſſed to them, and endeavoured, 
for a moment, to make an Impreſſon upon the Jury: but meeting 
with the ſame Indifference from them, and reflecting upon the early 
Prepoſſeſſion expreſſed by one of them, and withal, that Perſever- 
_ ance would moſt probably have the effect to enhance his Puniſh- 
ment, found himſelf compelled to abandon his Defence; and, out 

of Six witneſſes who were preſent in Court, left Four unexamined. 
The Sentence for ſuch an Offence ſupported by ſuch Evidence was, 
To Pay a Fine of forty ſhillings ; with the Recommendation, in 
_ the uſual way, to pay twenty „ 


GROss as theſe Facts muſt ſhew FREY at firſt A they 
will appear infinitely more ſo, when they come to be remarked and 
reaſoned upon. One may ſafely aſſume, that Mr. M. does not uſually 
introduce Defendants to a Jury, by demanding of them, whether 
they conteſt the Verdict. Something therefore muſt have induced 
him to diſtinguiſh this Defendant from all others ; for it could not 
| be by Accident. Every Man who has a Defence to make certainly 
will conteſt a Verdict: and no Judge can reaſonably expect, that an 
innocent Man will indulge, with a Verdict, one who has harraſſed 
him by a vexatious Proſecution ; nor can the Judge, for ſhame, pro- 
poſe ſuch a Conceſſion; as that would be no better than demanding 
Encouragement and Succeſs for Perjury. Conſequently, Mr. M. 
if he lays any Claim to Underſtanding or Integrity, muſt acknow- 
| ledge, that he addreſſed this Queſtion as to a Guilty Perſon ; and 
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ſo repreſented him to the Jury, as waſting their time and baffling an 


injured Proſecutor, by a falſe and vexatious Defence : And this 
muſt have appeared ſtill more ſtrongly to Them, from the obſer. 
vation, that no other Perſon had been recommended to them in like 
manner.- In the mean time, whatever Mr. M. might defire 
to convey to the Jury ; it is, by no means, imputed to him, that he 
was prejudiced againſt this Defendant, by a premature opinion of 
his Guilt, or really thought, that he was deſtitute of a Defence. 
On the contrary, the Tranſaction, which gave occaſion to this In- 
dictment, was well known to ſeveral Juſtices, many months before 
the Tryal, and that the Defendant was reſolved to conteſt it to the 
_ utmoſt. In particular, one of them, who fat next the Chairman 
during the Tryal, and who could hardly be ignorant of this Reſolu- 
tion, aſked the Defendant, in a Whiſper, a ſhort time before the Tryal 
came on, whether he wiſhed to get over the Tryal or to have it tried; 
and was immediately anſwered, that the Defendant hoped to pro- 
duce ſuch Evidence as ſhould oblige the Court to commit the Pro- 
ſecutor for Perjury. It is more than probable, that, from theſe various 
Channels of Information, ſomething muſt have reached the ear of the 
Chairman: which accounts for his Unwillin to let the Tryal 
proceed, and perhaps is the Motive to which his Interpoſition, in fo 
very early a Stage of the Tryal, unleſs ſome other can be aſſigned, is, = 
moſt probably, to be aſcribed : Eſpecially, when this Interpoſition is 
connected with his unreaſonable Cenſure of the five 2 before 
repeated in the Narrative. 


No Excu ce in favour of this — Wi be 
made, by alleging the Smallneſs of the Offence and the little Import- 
ance of the Verdict ; for as much as no Evidence had as yet been 
given, which might ſhew what the Offence was: and, if Evidence 
had been given, an Inſinuation of the Smallneſs of the Offence, com- 
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pared with the Magnitude of the Fine afterwards impoſed, would 
have adminiſtered juſt cauſe of Suſpicion, that it was made with a 
View to enveigle the Jury, and draw them in to pronouce a Verdict 
of Guilty upon flenderer Evidence than they would have required, 
in caſe they had conſidered the Crime to be confiderable, and ex- 
pected a Puniſhment accordingly.—Such an Introduction of a Tryal. 
which plainly conveys an Infinuation of Guilt and Obſtinacy upon 
the Party concerned, has certainly the Tendency before attributed: 
toit; and, in all theſe different ways, was it likely to prejudice the 
Party who ſtood upon his Tryal. Whether the Chairman's. Inten- 
tion was correſpondent to this Tendency, will perhaps. be better 
conjectured, from the Obſervations which follow upon the reſt of 
his Conduct, in the management of this Tryal. 


UPON the subject If Mr. M's taking the croſs-examin- 
ation upon Himſelf, which he performed by prepoſterouſly Repeat-. 
ing every queſtion, amidſt Complaints that his time was unneceſſarily 
taken up: It is not aſſerted, that this was ſtrictly illegal. In the 
Houſe of Lords, upon the Tryal of a Peer, no Queſtion is ever put 
to a Witneſs, but by the H. Steward; and it is much leſs reaſonable 
to think, that the contrary Practice prevails in other Courts, from 
Difference in the Law, than from Indulgence and Permiſſion founded 
upon Brevity and Convenience. If ſo; the Council of the Bar have no 
more legal Claim upon the Practice of croſs-examination, than any 
other of the King's Subjects: and the Permiffion granted in all 


other caſes was, ſummo jure, denied in this. In the next place, the ; 


Party, on whoſe behalf the croſs-examination proceeds, has, plain- 
ly and in all Courts, the Right to ſuggeſt the matter of the Queſ- 


tions: and therefore, the only Alteration which can be made, by Re- 
peating Queſtions in this manner, is, To give the Queſtions a dif- 
ferent Force and a new Appearance, by the Tone and Manner of 

putting 
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putting them. If mere Regularity is inſiſted upon, as the Cauſe 
of ſuch Repetition ; why is not that Regularity obſerved in all 
Cauſes equally? Every Perſon, who has had any Experience in 
Law, muſt know, that the Succeſs of a Croſs-examination, in de- 
tecting Perjury, depends not more upon the queſtions themſelves, 
than upon the Manner in which they are propoſed. To give them 


their due Weight and Efficacy, it is neceſſary, they ſhould be put 
with Seriouſneſs and Firmneſs, and with due Diffidence of the 
Witneſs. Whoever conducts ſuch an Examination otherwiſe will 
diſappoint it's End; which is, to obtain the truth, by rendering the 
Witneſs circumſpe and cautious. The very Reaſon why, in Puri- 
ty of Law, the Court propoſes the queſtion, is, that it may appear 
to have the Sanction and Authority of the Court; and therefore, no 
Judge ſhould make uſe of that Right, to depreciate the Queſtion he 
puts. Mr. M. propoſed all the queſtions of this croſs-examination, 
not as if he defired to diſcover the truth, but with Peeviſhneſt 
and Impatience ; which muſt have conveyed to the Jury, that he 
thought, the Examination was founded in vexation and-falſchood, and 
have communicated the fame Impreſſion to the Witneſs ;. and, by 
ſhewing him that the Court had entire Confidence in all he faid, 
have taught him to anſwer with Indifference the queſtions, which 
were put with ſo much Indifference to him. Beſides, if the. Exami- 
nation had been conducted ever ſo impartially, the continued Inter- 
ruption occaſioned by repeating every queſtion, could not fail to 
tire the Jury, and render them impatient and. inattentive ;. and 
muſt, by confining their attention too long upon each Part of the 
Subject, have made them leſs able to connect the end with the be- 
ginning.. It was enough to exhauſt the Patience of the Party, and 
oblige him to abandon his Defence: and, which is more material in. 
conſidering the Motive of the Judge, He himſelf would never have 
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tendency is perceived; and therefore, no Judge can object to a queſ- 


{#1 
endured his own inſipid Tautology, if ſome End in View had not 
ſupported him through it. 


WHETHER Mr. M's Deſign, in this irregular Introduction 
or the unneceſlary trouble he took, in Repeating the queſtions, kept 


pace with the apparent Tendency of the ſame, may be better con- 


jectured, from his denying, that he perceived the Tendency of the 
five queſtions, which have been before particulariſed : By which 


he meant, not that they had ſome Tendency, which he did not per- 


ceive ; but to infinuate to the Jury, that they had no Tendency at 
all. Any Queſtion is the more uſeful to dete& Perjury, the leſs it's 


tion, upon that account ; much leſs, compel a Party accuſed of a 


Crime, to diſcover his defign in aſking a queſtion. If ſuch an Ob- 
jection is ever pardonable ; it muſt be, when a croſs-examination has 
been long and tedious, and not at the Fifth queſtion. But, every 
done muſt ſee the Tendency of theſe queſtions; which were in a 
common courſe of croſs-examination. They muſt have evidently 


appeared to be levelled at detecting Perjury, by expoſing the Improba- 
bility of the Evidence: and the ſtrong circumſtances of Moon-light 


with a manifold connected Defence. It is not, therefore, very eaſ 
to invent any reaſon, for cenſuring ſuch queſtions, except the Fear 


of detecting Perjury, and the deſire of Reſcuing the Proſecutor's Story 
from ſuch an Imputation. If Mr. M. could object to Queſtions 


like theſe, he muſt have come prepared to object to any thing which 
ſhould proceed from the ſame Quarter, and reſolved, in every event, 


whatever to Aiſparage the Defendant's Defence. Whatever may ap- 


pear doubtful amidſt the other obſervations, there is nothing doubt- 
ful here: — moſt conſpicuous: 


that 
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that of Integrity, in condemning ſuch queſtions; and that of Pru- 
dence, in ſhewing it ſo plainly. 


WHILST the Defence met with this Diſcountenance and Diſ- 
couragement, the Proſecutor found a Reception in the .contrary 
Extreme. Not only his Accuſation was favourably liſtened to; but 
be was encouraged in vilifying the Defendant's Character, and re- 
primanding him, in the Preſence of the Court and Afembly, for 
Crimes and Irregularities, which had no -Connexion with the 
Charges in the Indictment. So much Confidence and Inſolence 
were ſhewn by the Man, in his behaviour and manner of expreſſing 
himſelf, and ſo much Acquieſcence in his Indecency manifeſted 
by the Court; that one might juſtly doubt, whether the Accuſer at 
the Bar appeared more like a Juſtice of Peace, or they upon the 
Bench more like Watchmen. This Part of their behaviour, though 

not ſo immediately affecting the Merits of the Defence, as ſome 
| other parts, is nevertheleſs.the ſtrongeſt prof, that this Trial muſt 
have been conducted, according to a previous Concert. At leaſt 
in five inſtances, was this Ruſſian ſuffered to flander the Perſon 
he accuſed, with Crimes.and Reproaches totally foreign and inde- 
pendent of the ſubject of the Indictment : and, as there were five 
Juſtices upon the Bench, it is fair to reckon, that the number of 
Inſtances was encreaſed, according to that Multiplication. Theſe 

Five could not have been all Glent by Accident, in a point, where- 

in they and every private Man knows, it was their Duty to ſpeak ; 
fendant, who complained of this Diſgrace to the Chairman : which 
Complaint, however, as hath been repreſented before, could obtain 
no Reprimand to the Proſecutor, nor Anſwer to the Defendant. 
On the contrary he, to 2 reaſonable Requeſt for Pro- 
C tection 


BE 
tection was made, ſtood ſtaring, as if he had no concern in the 
 bufineſs, but thought, all this Calumny was a juſt Puniſhment 
upon one, who had preſumed to perſiſt in a Defence, after he 
had pronounced it to be a bad one. Paſſrveneſs and Silence ob- 
ſtinately perfiſted in, where Interpoſition is obviouſly a Duty, can 
be called by no other name than Refuſal of Juſtice. In all 
Courts, and in every Trial but this, private Characters and the 
Secrets of Families are conſtantly protected, as, in a meaſure fa- 
'cred. Fuſtice, Humanity, Decency, the Manners of a poliſhed 
Age, the Practice of all Courts and a Regard to their Dignity 
ſo conſpire to promote this end; that one or other of five Men 
in one or other of theſe Inſtances, muſt have been excited to re- 
ſent ſuch an Outrage, by one or other of theſe Incentives ; and 
nothing but a previous Confederacy could have defeated them all. 
Every one of them knew, he had a Right to ſtop. this low Abuſe ; 
and would have ftopt it, with the moſt fycophantic Adulation, 
in caſe it had affeted any Perſon, whom his Intereſt or his Vanity 
had diſpoſed him to flatter. Every Man. of them muſt have 
known, that that Right was given him, to be . exerciſed impar- 
' tially ; and not exerted or ſuſpended, as he liked or diſliked the 
Perſon ſtanding before him. Theſe Conſiderations muſt infallibly 
have taken place, in this, as well as. in every other Trial ; if 
it had not been an Unanimous: Reſolution, to make the Defend- 
ant underftand, that nothing which made in his favour ſhould. 
be attended to, and to compel him to abandon. his Defence, 
dy putting him out of Countenance, and making him. uneaſy in 
his fituation. Harſh as theſe Cenſures may appear at firſt fight, 
Extraordinary Conduct requires to be referred to extraordinary Mo- 
tives; and, the more attentively any one conſiders ; the greater 
difficulty he will find, in accounting for this behaviour any other 
| way. 
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way. The meaneſt and moſt notorious Malefaftor is never, in 


the courſe of a legal Trial, given up to the Abuſe of his Proſe- 
cutor, or expoſed to ſuch Ignominy and fuch Afﬀeronts ; which is 
Treatment, if ever ſuffered at all, ſuffered only to Vagabonds : and 
the Trial, upon this account, reſembled more a ſummary Charge, 
dy a confidential Beadle, againſt a known common Rogue, than. 
the Tryal of a Perſon of Credit, upon a Plea of Not Guilty. And 
it reſembled ſuch a Proceeding ſtill more, by another Incident which. 
could ſcarcely have been overlooked by itſelf, but appears very ſigni- 


ficative indeed, in conjunction with the other circumfſtances.: That 


the Proſecutor began to deliver his Evidence without being ſworn,. 
and, by all appearance, would have been ſuffered to proceed, if the De- 
fendant had not, in expreſs terms, required, that the. Oath ſhould be 
adminſtered. It is eaſy to anſwer, that this was owing to Inadver- 
tence and Inattention: But can it be ſaid, in ſupport of this Anſwer; 
that theſe Juſtices ever betrayed the like Inattention, in any Tryal, 
beſide this; or even that, any one of them ever committed the fame 
- Inadvertence, in a Proceeding before himſelf > Which makes it at. 
leaſt doubtful, whether this Omiſſion was owing to Inadvertence 


or not. In the mean time, if that were ever ſo clear; this Inadver- 


tence and Inattention were owing to Precipitation. and an extraordin- 


1 and avoiding 2 
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10 go FER al the 5 which occur upon * 
Piarticulars of this Proceeding, would extend this Paper to a tedious 
length; which is leſs neceſſary, as many of theſe Obſervations reſult 
from the facts and the Narrative themſelves. If, on the one hand, 
2» Alita — con i reg en ns & 
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is juſt, on the other hand, that it ſhould „„ to 
Examination, to Enquiry and Diffidence, when the Proſecutor has 
taken advantage of a ſituation, of which there is no Witneſs but 
himſelf. How little was this Prudence obſerved by the Judges of 
this Cauſe, and particularly by him who preſided ; who, as appears 
by the Narrative above, never ceaſed to interrupt and bait the De- 
fendant with Objections, and ſuch as he had no right to make, till 
he perceived to which fide the Jury inclined, and thoſe objections 
were no longer uſeful.LIn the courſe of theſe, he compelled the De- 
fendant, to diſcover the deſign of one of his queſtions ; after it had 
What was this, but to teach the 'Profecutor, how to anſwer the queſ- 
tion and to protect his Perjury from Detection? If every Tryal were 
carried on after this manner; it is evident, no Perjury could ever 
be detected.—It is uſual for Judges, when Points arc propoſed, 
"which they diſapprove or over- rule, to communicate ſome Reaſon 
for ſuch diſapprobation. This is decent and condeſcending ; as it 
acknowledges and appeals to ſome Rule of Law as a Standard, and 
renounces 'Raſhneſs and arbitrary Power. Prudence dictated a differ- 
ent Policy to theſe Judges ; whole Silence proceeded from Conſci- 
ouſnefs, that, if they had offered any Reaſon, it would either have 
deen anſwered or muſt have exploded itſelf; —To be employed in 
whiſpering may, perhaps, be pardonable in a Judge, who perceives 
his Patience abuſed by an empty wandering Declamation ; but, in 
the beginning of a ferious and reſpeRful Addrefs, in which it is evi- 
as an infolent Slight upon what 4s:faid, calculated on purpoſe to 
brow-beat the Speaker, and make him know, that whatever he f- 
fers will be regarded with Scorn and · Contempt. 


THE 
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THE Interruption mentioned before to have been given by one of 
the Jury was followed by no Diſcountenance or Notice from the 
Court, or any one Member ; ſome of whom muſt have ſufficiently 
underſtood, That it belonged to their Dignity, which is a favourite 
Conſideration ſometimes, to check premature Judgment and Inter- 
poſition from that quarter. From this it is fair to collect, that the 
Court aſſented to the Subſtance and Scope of the Juryman's Speech; 
which is equally imputable to them with an expreſs Direction. The 
Juryman's Speech to the Defendant at the Bar was, in ſubſtance, 
That no Defence could avail, after the Proſecutor had ſworn to his 
Charge. This being aſſented to by the Court; it is plain, this Man 
was tried upon a ſuppoſition, That No Circumſtantial Evidence 
could be Admitted againſt a poſitive Oath. And Let it be remem- 
bered, as a Subject for future obſervation, that, in this ſtage of the 
Tryal, nothing had appeared to the Court and Jury, from which they 
could infer, that the Defendant would not produce Witneſſes preſent 
at the Tranſaction. If no circumſtantial Evidence whatſoever may 
be received to impeach a Man's Oath ; it is hard to fay, with what 
propriety the Proceeding before a Court and Jury can be called a 
Tryal, or why a Jury ſhould be at all troubled to give Attendance ; 
who, ifthis were Law, muſt fit, not to exerciſe Judgment, but to re- 
cord the Story of the Accuſer. If this doctine were the Rule of Evi- 
dence ; there would prevail no difference betwen a Trial before 
Juries in open Court, and giving evidence before a Grand Jury ; nor 
even between a formal Tryal and a ſummary Information before a 
Magiſtrate. By Circumſtantial Evidence, a Man may be convicted 


of a Witneſs. By circumſtantial Evidence, any one may be con- 
victed of Perjury : and, if it ſhall diſcredit a Witneſs and expoſe him 
| to Puniſhment ; much rather, ſhall it be cffeQual to diſcredit an 
D 9 


of capital Offences ; much rather, may it invalidate the Teſtimony : 
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Oath, in order to protect the Innocent. Circumſtances are frequent- 
ly given in evidence, which yield much ſtronger Conviction, that a 
fact was not committed, than one Oath can poſſibly yield, that it 
was: and therefore, the Judge who directs a Jury to diſregard cir- 
cumſtantial Evidence, directs ſuch Jury to find a Verdict, againſt 
their own belief, and conſequently, againſt their conſciences : and, in 
fac, directs them to form a Verdict by a technical Progreſs, in ſtead 
of exerciſing Judgment and Diſcretion upon ſolid Proofs of Guilt 
and Innocence. —The Evidence of Circumſtances is the Security 
of Innocence in Solitude: and to exclude it, the Protection of Spies 
and Informers.—The Feelings and common Senſe of Mankind, in 
this inſtance, keep pace with their Judgment ; for they never experi- 
ence livelier Joy, than when Circumſtances of a Tranſaction are fo 
happily knit together, * © premeditated Per- 
Juy. 


i cms. he 
the Court and Jury had no judicial knowledge, that the Defendant 
was deſtitute of Witneſſes preſent at the Tranſaction: and the Ob- 
ſervation it is liable to is this; That the Precipitation of the Jury, in 
forbidding him to proceed in his Defence, becauſe the Proſecutor = 
| had ſworn to his Charge, muſt have been owing, either to the Inter- 
poſition and Practices of the Chairman, or elſe to ſome Intelligence 
or Infinuations ſuggeſted from abroad. 


WHOEVER remembers the ſelf- evident Perjury reported above, 
with the Suggeſtion made againſt the Proſecutor, of contradicting the 
Evidence he had ſworn in his firſt Information, and the Indifference 
ſhewn by the Court, and compares the fame with the general Diſ- 


rr A ww dewit parjurioes Accuatens - 
Whoever 
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Whoever recollects the repeated Calumny and Abuſe before mentioned, 
and compares the Acquieſcence of the Court therein with the general 
Regard of the Age to Decency and good Manners, and reminds him- 
ſelf withal of the uniform Silence and Inattention with which all the 
Defendant's Obſervations were received, together with ſeveral other 
particulars, will ſcarcely forbear to ſuſpect, That all this muſt have 
been the effect of previous Conſultation. —Uniformity of Conduct, 


in general, proceeds from Agreement and Defign ; but, when the 


Conduct is unuſual and unnatural ; EE EEO 


„ 


AFTER all this ; theſe Gentlemen may make what Profeſſions 


of Integrity they pleaſe ; may boaſt, they were not Witneſſes them- 
| ſelves, but only forced to hear the Evidence of another; they may 


boaſt, that none of the Defendant's queſtions were directly over rul- 


| ed, nor he filenced, when he attempted to make his Defence ; They 


may call their appearance of Indifference by the name of Impartiali- 


ty, may lay the Verdict upon the Jury, and applaud their own Mo- 


deration, in paſſing ſo mild a Sentence. All this may do very well to 
keep one another in countenance ; but will have a very faint eſſect 
upon Men of Senſe and Experience; ſo long as they remember the 
inftances of Prepoſſeſſion and Prejudice at the beginning of the Tryal, 
which could be collected, that either Court or Jury wiſhed to know the 
truth; whoſe whole behaviour was a continued Series of Reſiſtance 
againſt the Defendant's Efforts to vindicate himſelf and his Cha- 


THEY, who have liſtened to a Narrative like this, ſeldom fail to 
— been the Motives, which actuated thoſe againſt 
whom 


600-4 

whom the Complaint of ſach extraordinary behaviour is made: and 
make this Enquiry, in order to form their Judgment upon the Cre- 
dibility of the Story, and alſo concerning the Malignity of the Par- 
ties accuſed. . Of the five Magiſtrates, who fat upon the Bench, it 
is not improbable, that ſome were more deeply concerned than 
others. It is poſitively aſſerted, That the Chairman had, long time 
ago, a conſiderable Quarrel with the Defendant and that he remem- 
bred the fame, with bitterneſs, long time after. Leſs Notice would 
have been taken of this; if ſome little more Condeſcenſion and Af- 
 fability had diſtinguiſhed his behaviour, during the Tryal. Motives, 
which are the Secrets of Men's hearts, and frequently of all Secrets 
the moſt carefully concealed, are rather to be Conjectured than poſi- 


tively Aſſigned: and therefore, to avoid raſh Judgment, in ſtead of 


aſſigning Motives, certain Facts ſhall be repreſented. If theſe Facts 


induce no Suſpicion, then are they innocent and harmleſs : on the 
contrary, if they do ; they may be taken to point at the real Motive, if 


none more probable is affigned. —About a Month after the Diſpute 
which occaſioned the Indictment, the Proſecutor was diſcharged 
from his Office of a Watchman, for repeated Inſtances of Negle& of 
his duty; and known fo to be, by more than one of the Magiſtrates, 


who act at the Office in the Seffion-houſe : Notwithſtanding which, 


de continued to bring Perſons in his cuſtody to that Office, for at 


Officer after his Diſmiſſion, or acted as ſuch, without any legal Au- 
thority at all; he had, however, this Qualification tor the Employ- 
ment, That he was more buſy and turbulent, and commonly reputed 
ſ to be, than Perſons in his fituation uſually are. Before either of the 
Bills of Indictment was preferred, and conſequently, when it was un- 
known, that the Defendant's Bill would have the fate it afterwards 
6 GT TONES WE m2t COPIES apes Ren, by 

thoſe 


leaſt two Months after. Whether he was re-appointed a Peace- 
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thoſe of the rotation Office and ſome connected with them; though 
none of theſe Perſons were conſulted by him, or made acquianted 
with the State of his Evidence : And theſe Means were enforced with 
as much Confidence, as if the Parties who applied them had had the 
Grand Jury at their devotion, and certainly known, that the De- 
fendant's Indictment would be thrown out. One of them, after the 
Bill was rejected, boaſted of his Sagacity in foreſeeing this Event: 
atoning, however, for this Abundance of Sagacity in one inſtance, 
by equal want of it in another; to wit, by not foreſecing, that, as 
much Credit as ever he could pet, by his Penetration in foretelling the 
Bill would be thrown out, he would loſe, from the Means, by which 


that Penetration muſt have been gained. The Defendant's Indict- 


ment was thrown out, in defiance. of the moſt poſitive and direct 
Evidence : and, as he certainly carries not upon him the Marks of a 
Perſon unfit to be believed upon an Oath; the Jury, who threw out 
this Bill, have left ſufficient Cauſe of Suſpicion, that they were not 
wholly unpractiſed upon, by Intrigues and Infinuations from abroad: 
which Suſpicion would appear conſiderably ſtrengthened ; if it were 


proper, in this place, to relate, in what manner they treated the De- 


fendant, when he gave his Evidence before them. Numberleſs 
Perſons are, of neceflity, exempted from all Suſpicion of in- 
triguing in this way with the Jury; ſo that the Imputation lies 
Confined within a very ſmall number ; and may perhaps be thought 


with in Court, and the Addreſs there practiſed upon the Jury. Of 
the Magiſtrates who compoſed this Court, Two were practiſing Ju- 


ſtices of the above-mentioned Rotation- Office : in which Office, the 


| Defendant, when the Information was firſt ſworn againſt him, refuſ- 


ed to ſubmit to a Recommendation made by the acting Magiſtrate, 
to gratify the Proſecutor with Money; deſiring rather to have his 


11 
Innocence vindicated and his Accuſer diſgraced, by a public Exami- 
nation. Whether this Choice was made with Judgment, will better 


appear from the Evidence hereafter to be ſtated. After relating 


what Magiſtrates did compoſe the Court, it is not altogether im- 
material, who did not. In a word ; Two, who ſtayed on purpoſe to 
hear this Tryal, departed, through Perſuaſion or otherwiſe, before the 
Tryal began. The Inſtructions for the Proſecutor's Indictment were 
given by the Clerk of the Rotation Office in Perſon. 


IT is ſome times thought, but is not really, an Excuce for ſome 
Irregularity in the Conduct of a Tryal, That, notwithſtanding that 
Irregularity, -Juſtice takes place at the Concluſion. Men, who 
think not deeply, are fatisfied, if that which is Right remains, and 


that which was amiſs is done away. If this were ever ſo much an Ex- 


cuce, it could not prevail Here. To prove this, the Evidence ſhall 
be particulariſed, which the Deſendant was poſſeſſed of and which 
he attempted to lay before the Court. In the firſt place, he could 
have proved by Four Witneſſes, Two of whom actually did ſwear it, 
That the Proſecutor, immediately after the Tranſaction, reproached 
him with diſorderly behaviour; but, for the ſpace of fix Minutes, faid 
nothing of the Aſſault, which would, if really committed, have been 
the greateſt diſorder of all: and this, notwithſtanding the Defendant 

provoked him, by threatening to complain to the Pariſh Directors. 
He could have proved by two of thoſe Witneſſes and two others, 


That, when he was taken in cuſtody to the Watch-houſe, and de- 
manded of the Proſecutor to ſhew the Mark of the Blow he pretend- 
ed to have received, the Proſecutor refuſed to ſhew it, and did not 

even particulariſe in what part he had been ſtruck: And this he intend- 
| ed to prove, not with a View to infer, as the Proſecutor fooliſhly im- 
puted, and the Court fooliſhly ſuffered him to impute, That, becauſe 


vrhich might convict, but could not acquit him, and which no 


cauſe or occaſion whatſoever : And this Evidence he intended to have 
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there was no Mark, therefore there was no Blow ; but to infer ex- 
actly the contrary, That, though there might be no Mark, ftill 
there might be a Blow; and from thence to reaſon to the Jury, 
That, becauſe no Mark would not diſprove a Blow, and an actual 
Mark would prove one, He, the Defendant, had appealed to a Teſt, 


Guilty Perſon in his fituation would appeal to ; as, on the contrary, 
the Proſecutor had declined a Teſt, which might have eſtabliſhed 
his Accuſation, but could not diſprove it; and which, conſequently, 
no honeſt Man, ſtanding in his place, would have declined ; who, if 
he had received a Blow at all, muſt have known, that Blow might 


have left a Mark, and that hat Mark would have confirmed his Ac- 
cuſation, and put an end to the diſpute.—Some of theſe Witneſſes 
could likewiſe have proved, that there was no Mention, that night, of 

the Defendant's being in company with a Woman; but only a Charge 


of ſleulking about to pick Women up.— The next Evidence he would 


have produced was, That, about three months before the tranſaction, 


he conſulted a Friend, with a view to making a Complaint to the 
Pariſh- directors, againſt the Proſecutor, for picking a quarrel and 
inſulting him with opprobrious language and Threats, without any 


laid before the Jury, if Attention could have been obtained towards any 
thing coming from him, with theſe obſervations and theſe Inferences : 

firſt, That the Conſultation proved the Injury, which was the Subject 
of it ; for as much as the Defendant could have had no Intereſt or ad- 


vantage in impoſing ſuch a ſtory on his friend, nor, in ſhort, any im- 


aginable Motive beſide the Truth: ſecondly, That, upon the ſuppo- 


| fition that this was falſe, and fabricated for the purpoſe of drawing 
in a friend to recommend a malicious Complaint againſt the Proſecu- 
tor in revenge for obſtructing him in his Indecencies ; which is in- 


credible, 
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credible, from his making no Complaint for three Months; How- 
ever effeRua) this might be to prove the Defendant a very bad Man, 
ſtill it would diſprove the Proſecutor's Story; fince it could not be 
thought, the Defendant could be weak enough to expoſe himſelf, in 
an open place, by Moonlight, to a Man againſt whom he could not 
but be upon his guard, by reaſon of their previous quarrel. The 
Defendant began to open this Evidence to the Court; but the Inat- 
tention they manifeſted and the Diſorder which prevailed made it ſuf- 
ficiently plain, that it would have been in vain to perſevere in any 
Diſcourſe, compoſed of Circumſtances, or which conſiſted of De- 
duction or Reaſoning. —They were, moreover, informed, that the 
Proſecutor had cauſed the Names of two of the firſt mentioned four 
Witneſſes to be indorſed upon the back of his Bill of Indictment, 
and perſuaded the Parties, by ſome Pretext or other, to appear at the 
Seffion-houſe, at the time the Bill was to be preferred; where he 
ſhewed them as Witneſſes to prove the fact of the Afault, in order 
to intimidate the Defendant from proceeding ; although he knew they 
could give no Evidence whatſoever on his behalf. The Defendant 
repreſented this fact to the Court, in order to ſhew the Foulneſs 
and Duplicity of the Proſecutor's Conduct, and, if poſſible, thereby 
to obtain Attention to thoſe Circumſtances which impeached the 
_ credibility of the Proſecutor's Evidence ; and urged, that the Proſe- 
cutor had, by putting on the back of the Bill Names of Men who 
knew nothing of the fact, and then perſuading them to come to the 
Place of giving evidence, gone as far as he could go, in ſuborning 
| Perjury ; fince no one could have ventured farther, in ſoliciting 
Perſons to whom he was a Stranger. But not of theſe Ap- 
pearances of Artifice and Fraud could induce the Court to beſtow 
a moment's Attention upon the Merits of the Defence, or pronounce 
a ſingle word to cenvince the Defendant he was miſtaken. —If he 


[ * 
had not relied upon this evidence as ſufficient, he could have farther 
proved by ſeveral Witneſſes, that the Proſecutor, when required to 
diſcover his place of abode, in order that he might be ſerved with 
Notice of Tryal, for a long time refuſed, and at laſt gave a direction to 
a place where he did not live. The Character of a quarrelſome, 
turbulent Man might have beer imputed to him, by any Number 
of Witneſſes: and, though employed as a Peace-Officer, fo long af- 
ter his Diſcharge by the Board of Directors; he was in New-Priſon 
a week before this Tryal, committed by Mr. Blackborow, on a 
Charge of Threatening the life of a Woman with whom he lodged ; 
which Threat was occaſioned by her inſiſting on entering the Lodg- 
ings, to ſeq whether her Furniture was there ; which, in the mean 
time, he had actually taken away. All theſe Circumſtances, joined 
to the Confideration, that no Proſecution was talked of, the Seffion 
after the pretended Aſſault, nor the Seſſion following that, till the 


Defendant commenced one for the malicious Impriſc - 


| Maſs of Evidence, by all means, ſufficient to overpower the Teſti- 
mony of one Witneſs, unſupported by any Fact or ſign, and weaken- 
ed by infinite Appearance of Improbability. In the preſent caſe, 
Immediately after the Tranſaction was over, there remained not one 
fign or Appearance, that any Aſſault had been committed, nor even 
any Accuſation from the Proſecutor himſelf, till Six Minutes had 
elapſed; And in fat, conſiderably more than Six Minutes, if the 
Evidence had been minutely delivered: but, on the contrary, every 
thing appeared, as if there had been none : The Defendant's Threats 
which preceded all mention of the Aſſault accounting for the Charge, 
and pointing out a Cauſe of the Accuſation independent of Truth. 
In fat, the whole was a Fabrication of the Proſecutor, fet up 
merely to ſhelter himſelf from the Complaint intended by the De- 
fendant. This was the Evidence they ſuppreſſed, and ſuch the De- 
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fence they ſtifled : And, if it ſhould be ſuggeſted, that the Defendant 
might have given the Evidence if he would, and it was his own 
fault, that he did not; It is ſufficient to anſwer, That he had Six 
Witneſſes in Court, and examined only Two; The laſt of whom 
was actually ſtopped, in the midſt of very material Evidence, by 
one of the Jury's ſaying, they had heard enough, and the Chairman's 
anſwering the Trial had laſted three quarters of an hour ; and, That 
no one, either of the Aſſembly preſent at the Tryal, or of the Many, 


0 neſs in making his Defence. 


Tr is ſometimes FEY but is not really, an Excuce for ſome Ir- 


regularity in the Conduct of a Tryal, That the Subject itſelf of the 


Tryal was of no great Importance. But neither can this Excuce | 
hold place Here. It may be of no great conſequence, whether a 


| Perſon in independent circumſtances pays a Sum of Forty Shillings ; 


but is very material, whether it is extorted from him by Perjury ; 
and more fo ſtill, whether that Perjury is to be rewarded by it: 
the Detection of which is by far more ſerviceable to the Public, 


than the Puniſhment of ſuch an Offence as was ſworn in this Cauſe. 
The Court of Quarter Seſſion does not indeed fit expreſsly for the 


Protection of a Man's Character has frequently been, in that Court, 
the Object of Attention and Favour. On the contrary, the Judges 


in this Tryal moſt evidently ſhewed, that they deſired the Slander 
and Calumnies caſt upon the Defendant to be believed. For they 


muſt have known, that no Man in the Aſſembly could poſſibly 
think a Judge who diſbelieved theſe Stories corrupt enough to let 
them paſs uninterrupted ; and conſequently, they muſt have been 
aware, that they were faſtening the Infamy which had been ſworn 


to, 


who converſed with him upon it before, ever doubted his Earneſt- 


purpoſe of deciding in queſtions of Reputation; nevertheleſs, the 


— — 4 " 1 


1 23 ] 
to, with all the Credit they could beſtow upon it. It was treat- 
ing the Party as a notorious Offender, who deſerved to have his 
Character expoſed. The Slander, in it's own nature, was of too 
much Conſequence to be indifferent to them ; it could not have- 
diſpleaſed them, for then they would have ſtopped it: The Repe- 
tition filences all Excuce from the Plea of Surprize or Inadver- 
tency ; Conſequently, It muſt have given them Pleaſure. Violent 
and unnatural as this may ſeem, it is ſufficiently accounted for, 
From their Defire of rendering themſelves terrible, by diſpoſing of 
Reputations as well as Rewards and Puniſhments ; and particular- 
| ly to thoſe who dare contend againſt them or maintain a Conteſt 
with their Informers ; From the Envy and Baſeneſs of the Vulgar, 
which delight in leveling The Characters of Men of Virtue ; From 
Deſire of extinguiſhing, in the Jury, the Curioſity Men generally 
have to come at the truth, when two Men folemnly criminate one 
another, and there is no Witneſs between them. That there is 
ſuch Depravity in the breaſts of ſome Men, no one will deny : 
but whether the Parties to whom it is here imputed, are beyond 
the reach of all Suſpicion may, perhaps, be not altogether ſo clear. 
However to reſume ; If the Subject of this Trial had been ever fo 
frivolous ; Judges have no right to make a diſcrimination, to deter- 
mine Cauſes of Importance by the rules of Law, and thoſe of leſs 
moment according to their Pleaſure. Beſide the Injuſtice, it would 
imply the Judge thought the Cauſe beneath his Notice, and at 
once undervalued the Cauſe and over-rated his own Conſequence. 
Such Preſumption would give Offence in any Judge; but muſt be 
peculiarly intolerable in thoſe of whom, all but themſelves may think, 
that the ſmall Importance of a Cauſe is the very reaſon, why it is 
proper for their cognizance. Moreover, if the Inſignificance of a 
Cauſe could ever ſo much make it the Object of Inattention and 
— Con- 
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Contempt; that Inſignificance muſt conſiſt of the Frivolouſneſs ot 
the Complaint; and conſequently, the Contempt ought to fall, not 
upon him who defends himſelf againſt it, but on the Promoter who 
brings a trifling Conteſt before a Court.—In one word, This was 
not a Cauſe of ſmall Conſequence : If it had been, Magiſtrates were 
nevertheleſs bound to do Juſtice ; and, if they had not been, the dii- 
advantage ought to have fallen upon the Proſecutor. 


IT is ſometimes thought, but is not really, an Excuce, for the 
irregular Condudt of a Tryal, That, the Irregularity committed finds 
Atonement in ſome Utility to the Public. But neither can this Ex- 
cuce be maintained Here. No perſonal Injury was pretended to 

have been done; and therefore, the fingle Circumſtance, which con- 
' Rtituted any Aggravation, was the Violence upon an Officer in the 
execution of his Duty. The Offence was againſt the Public; and 
the Puniſhment ought not, at any rate, to have been converted to 
private Emolument. But to convert it to the Advantage of one, 
who had obtained a Verdict by his fingle Oath, in which, amidſt 
infinite Improbability, he ſwore that which was a ſelf-evident Falſ- 
hood, to wit, that he could not be heard to call the hour, at the 
diſtance of an hundred yards, in the till of the night, was no better 
than Publiſhing a Reward for Perjury. To the innocent part 
of Mankind, very different Encouragement is given indeed. Men 
will be with reaſon alarmed, if they find themſelves at the mercy of 
any Vilain, who has had the advantage of meeting them in Solitude, 
and liable to be convicted of any Offence he pleaſes, by a naked, 
uncircumſtantial Story, which is to paſs unexamined : For, by all ap- 
pearance, the Party, againſt whom this Indecency was fworn, would 
| have been convicted by the ſame Judges, in the ſame eaſy manner, of 
any greaterIndecency, They, whomay come to the knowledge of this 


or 
Trial, will perceive the ſlender Evidence which maintained the Pro- 
ſecution, and compare it with that which they have ſeen ſcorned and 
exploded before ſuperior Judges. They will remember that the poſi- 
tive Oath of a Perſon of Character was inſufficient to obtain Credit 
for a Bill of Indictment preferred againſt a Man connected with a few 
forward, ſcheming Juſtices 3 They will obſerve the contemptuous 
Diſregard caſt upon all his Endeavours to vindicate his Innocence, 
by thoſe Men, and their Indifference, whilſt his Character was torn 
to pieces; notwithſtanding the Superiority they poſſeſſed at once put 
| him under their Protection and rendered him unable to defend him 
ſelf : and, when they reflect upon theſe Incidents, Veneration, which 
is due to the Law itſelf, will be changed into Dread or Abhorrence | 
of thoſe who have elevated themſelves to the execution of it. De- 
ſpairing to find Redreſs for an Injury or even Impunity for Inno- 
| cence They will think Prudence juſtifies Them, in preferring to be 
pillaged and plundered in private, before the being derided, vilified 
and inſulted in public : or elſe, if Sentiments of Honour take place 
of Prudence, reſolve That, which Guardians of the Peace ought be- 
fore all things to prevent, to do themſelves Juſtice with their own 
Hands. 
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